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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since 
this application is eligible for continued examination under 37 CFR 1.114, and the 
fee set forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous 
Office action has been withdrawn pursuant to 37 CFR 1 .1 14. Applicant's 
submission filed on Aug 13 2008 has been entered. 

Claim Objections 

The claims status identifier shows all claims are "new". The identifier should be 
"previously presented". Please make the changes to the claims. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 51-72 and 73-74 are rejected under 35 USC 112. 

Claims 51 and 73 recites the limitation "said regimen" and "said first image" in 

lines 6, 8 and 10 . There is insufficient antecedent basis for this limitation in the 

claim. 



Claim Rejections - 35 USC § 101 
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35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 51-73 are rejected under 35 U.S.C. 101 as not falling within one of 
the four statutory categories of invention. While the claims recite a series of 
steps or acts to be performed, a statutory "process" under 35 U.S.C. 101 must 
(1) be tied to another statutory category (such as a particular apparatus), or (2) 
transform underlying subject matter (such as an article or material) to a different 
state or thing (Reference the May 15, 2008 memorandum issued by Deputy 
Commissioner for Patent Examining Policy, John J. Love, titled "Clarification of 
'Processes' under 35 U.S.C. 101"). The instant claims neither transform 
underlying subject matter nor positively tie to another statutory category that 
accomplishes the claimed method steps, and therefore do not qualify as a 
statutory process. The examiner suggests amending the claims to incorporate an 
actual apparatus or device where the method is being performed in light of the 
specifications. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
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351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 51 and 73 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Crampton (US 7184047) hereafter Crampton as best understood by the 
examiner. 

51. Regarding claim 51 , Crampton discloses a method (Fig 51 and 68) for 
producing an image predictive of a person's appearance resulting from following 
a prescribed regimen, said method comprising: 

receiving a first data set associated with said person said first data set 
comprising a body shape designation (obtaining data representative of a 
user's external appearance (body shape designation) at Col 55 lines 6-21 
and 46-47, lines 16-18 and Col 51 lines 63 through Col 52 lines 18 where the 
outline data is utilized to define the maximum extent of the individual), 

creating a first image representative (a reference geometry for an 
individual of the calculated height and body mass index from the image 
data captured at Col 49 lines 39-49) of said person in a pre-regimen (Col 49 
lines 47 and 53 where relative obesity and overweight condition indicate a 
pre-regimen) condition by modifying a generic image (a reference male or 
female avatar at Col 49 lines 39-55, Col 55 lines 6-21) based on said first data 
set (Col 36 lines 67 through Col 37 lines 25, Col 49 lines 20-55 and Col 51 
lines 63 through Col 52 lines 18, Col 55 lines 6-48); 
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receiving a second data set (weight data inputted by the user at Col 52 
lines 14-18) comprising at least one goal desired from said regimen (effects of 
weight change as a result or dieting or loose weight at col 52 lines 16-18); 
and creating a second image (a computer model of the avatar being 
generated based on the simulated effects of weight and outline data at col 
52 lines 1-18) of the representative of said person in a post-regimen condition by 
modifying said first image based on said second data set (avatar construction 
program utilizes the weight and the height data from the captured first 
image to calculate BMI and a new avatar is calculated based on the height 
and BMI calculated from the image at Col 49 lines 29-61, Col 51 lines 63 
through Col 52 lines 18 and Col 55 lines 6-21). 

73. Regarding claim 73 see the explanation of claim 51 and Crampton also 
discloses calculating BMI which is an indication of relative Obesity (Fat ) of an 
individual and the vertices are moved (adjusted) based on the overweight 
individuals (Col 49 lines 39-56 and Col 51 lines 67 through Col 52 lines 18). 

Alternate rejections for the claims. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as 
set forth in section 1 02 of this title, if the differences between the subject matter sought to be 
patented and the prior art are such that the subject matter as a whole would have been obvious 
at the time the invention was made to a person having ordinary skill in the art to which said 
subject matter pertains. Patentability shall not be negatived by the manner in which the invention 
was made. 

Claims 51-53, 55, 57-59, 67, 72-74 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Posa (US 20030108851) hereafter Posa in view of Crampton 
(US 7184047) hereafter Crampton as best understood by the examiner. 

Regarding Claim 51 , Posa discloses a method (Figs 1 and 2) for 
producing an image predictive of a person's appearance resulting from following 
a prescribed regimen, said method comprising: 

receiving a first data set associated with said person; said first data set 
comprising a body shape designation (measurements of body parameters 
such as waistline, body volume body weight representative of the body 
shape in page 1 Para 0005, the program assists the person to achieve the 
desired body shape based on the comparison of the difference in the body 
parameter and creating the image representative of the image difference); 

receiving a second data set comprising at least one goal desired from 
said regimen (Page 1 Para 0010,0011 and Page 2 Para 0013, 0014 where the 
desired data set is entered by the client or person an the images are 
modified accordingly as seen in Fig 2.); 
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creating a second image representative of said person in a post-regimen 
condition by modifying said first image based on said second data set (Page 2 
Paras 0013 to 0020). Posa discloses that the remote server creates a 
stereoscopic representation of the person using the recorded images and 
allowing the stereoscopic images to be modified by the modified measurements 
at (Page 2 Para 0017), however do not disclose creating a first image 
representative of said person in a pre-regimen condition by modifying a generic 
image based on said first data set. 

Crampton discloses creating a first image representative (a reference 
geometry for an individual of the calculated height and body mass index 
from the image data captured at Col 49 lines 39-49) of said person in a pre- 
regimen (Col 49 lines 47 and 53 where relative obesity and overweight 
condition indicate a pre-regimen) condition by modifying a generic image (a 
reference male or female avatar at Col 49 lines 39-55, Col 55 lines 6-21) 
based on said first data set (Col 36 lines 67 through Col 37 lines 25, Col 49 
lines 20-55 and Col 51 lines 63 through Col 52 lines 18, Col 55 lines 6-48). 
Crampton discloses a method and program which creates computer models of 
individuals in different poses which is an improvement from the single pose 
generation which does not allow studying the internal structure (Col 1 lines 21- 
59). Crampton and Posa are from the same field of endeavor and are analogous 
art, therefore it would have been obvious for one of ordinary skill in the art at the 
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time the invention was made to have used the teachings of Crampton in the 
method and apparatus of Posa for the above reasons. 

Regarding Claim 52, Posa and Crampton discloses the method of claim 
51 . Posa disclose the body shape designations (measurements of body 
parameters such as waistline, body volume body weight representative of 
the body shape in page 1 Para 0005) and is silent and however does not 
expressly disclose wherein said body shape designation is selected from pear- 
shaped (top portion slim and middle part wide), apple-shaped (middle part of 
the body wide), and straight-shaped (skinny all the way like a skeleton) of the 
individuals, 

Crampton disclose said body shape designation is selected from 
(transformation of stored avatar geometry to resemble calculated geometry 
of the user based on selection of different generic avatars stored 
representing adults, children, men and women or various shapes which 
forms the basis of generating the avatars at Col 55 lines 6-21 and 46-47) 
and will be with in one of ordinary skill to select from the varieties such as pear- 
shaped, apple-shaped, and straight-shaped as claimed. The various shapes as 
disclosed by Crampton above would also include such shapes as claimed even 
though not expressly recited. 

Regarding Claim 53, Posa and Crampton discloses the method of claim 
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51 . Posa discloses further comprising calculating an ideal weight and an 
estimated body fat percentage for said person at (Pagel Para 0005). 

Regarding Claim 55, Posa and Crampton discloses the method of claim 
51 . Posa further disclose wherein said creating a second image comprises 
calculation of an age factor (Page 2 Para 0026 where the data collected is 
used in creating the image). Crampton also discloses the age factor in claim 
88. 

Regarding Claim 57, Posa and Crampton disclose the method of claim 
51 . Posa further disclose wherein said at least one goal is selected from the 
group consisting of weight loss, muscle gain (body building), and a combination 
of weight loss and muscle gain at (Page 1 Para 0001 and Para 0005). Crampton 
also discloses the dieting and weight change and obesity in (Col 49 lines 39-55 
and Col 52 lines 1-18). 

Regarding Claim 58, Posa and Crampton disclose the method of claim 
51 . Posa further disclose wherein said regimen comprises at least one of the 
following: resistance exercise, cardiovascular exercise, nutrition planning, dietary 
supplement intake, and personal training at (Page 1 Para 0010). Crampton also 
discloses the dieting and weight change and obesity in (Col 49 lines 39-55 and 
Col 52 lines 1-18). 
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Regarding Claim 59, Posa and Crampton disclose the method of claim 
51 . Posa further disclose wherein said at least one goal comprises muscle gain 
and wherein said muscle gain (body building at Para 0001) is calculated based 
on at least one of the following factors: a base muscle gain factor; a supplement 
boost factor; a resistance compliance factor; an age factor; a nutrition factor 
(calorie intake); and a gender factor at (Paras 0010, 0011, 0026 and 0029) 
where age diet and gender are used for creating the images with respect to the 
muscle gain or (body building) program. 

Regarding Claim 67, Posa and Crampton disclose the method of claim 
53. Posa further disclose comprising recalculating said body fat percentage to 
account for fat loss or muscle gain resulting from said regimen in (Para 0005 ) 
where the difference is determined between before and after images. Posa 
discloses the difference and this is calculated based on the calculation and 
recalculation in the before and the after images. Posa further discloses 
determining the progress level of the person at intervals during the program in 
para 0005 which is recalculating the body fat percentage. 

Regarding Claim 72, Posa and Crampton disclose the method of claim 51 . 
Posa disclose further comprising: adjusting said first image by independently 
adjusting (providing a program to achieve a desired body shape (body 
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building), exercise program will adjust the muscle and body fat in Para 0005 
and 0001) at least one of a muscle layer and a fat layer. Posa disclose taking the 
difference by comparing with the initial body parameter to calculate the progress. 
Crampton discloses modifying points (head offset values) on the generic avatar 
model based on the image data obtained from the camera at col 37 lines 1-25 
and also discloses texture rendering program Col 49 lines 56-67 corresponding 
to the legs and hands which have muscles. 

Regarding Claim 73, See the explanation of claim 51 and Crampton also 
discloses calculating BMI which is an indication of relative Obesity (Fat ) of an 
individual and the vertices are moved (adjusted) based on the overweight 
individuals (Col 49 lines 39-56 and Col 51 lines 67 through Col 52 lines 18). 

Regarding Claim 74, Posa and Crampton disclose the method of claim 
73. Crampton disclose further wherein said adjusting (editing) is performed by 
moving a slider bar in a graphical user interface (Figs 10-14 where the arrows 
with the slider bars are used to edit the images). 

Claims 68-71 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Posa in view of Crampton and in further view of Abrams et al. (US 5673691 ) 
hereafter Abrams. 
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Regarding Claim 68, Posa and Crampton disclose the method of claim 51. 
Posa further disclose that his invention is an improvement in health related 
monitoring in para 0004. Posa and Crampton however do not expressly recite 
further comprising the step of estimating at least one health risk for said person 
in said pre-regimen condition. 

Abrams disclose a method and apparatus that monitor weight loss 
program that reduce and control diabetes, stress, hypertension and other health 
conditions at (Col 5 Lines 40-43) which would comprise estimating at least one 
health risk for said person in said pre-regimen condition. Posa, Crampton and 
Abrams are combinable because they are from the same field of endeavor and 
are analogous art. The suggestion/motivation would be precision, flexibility and 
immediacy in weight monitoring and caloric adjustment by dynamically adjusting 
the weight and the behavior at (Col 5 Lines 19-29) as disclosed by Abrams. 
Therefore it would have been obvious for one of ordinary skill in the art at the 
time the invention was made to have used the teachings of Abrams of provide 
appropriate warnings and adjustments in the method and apparatus of Posa and 
Crampton for the above reasons. 

Regarding Claim 69, see the explanation of Claim 68. 
Regarding Claim 70, see the explanation of Claim 68. 
Regarding Claim 71 , see the explanation of Claim 68. 
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Allowable Subject Matter 

Claims 54, 56, 60-66 are objected to as being dependent upon a rejected base 
claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 

Other cited prior art 

The other cited prior art relevant to the applicants disclosure are (US 
20040029684), (US 6336136) and NPL Body morph research by Tiffany et al. 
Feb 21 2000. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JAYESH A. PATEL whose telephone number is 
(571)270-1227. The examiner can normally be reached on M-F 7.00am to 4.30 
pm (5-4-9). If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Jingge Wu can be reached on 571-272-7429. The fax 
phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
91 99 (IN USA OR CANADA) or 571 -272-1 000. 

10/25/2008 
/Jayesh A Patel/ 
Examiner, Art Unit 2624 

/Jingge Wu/ 

Supervisory Patent Examiner, Art Unit 2624 



